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JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis from convictions of 


passing and uttering counterfeit obligations of the United states, 

18 USC 472; and, endeavoring to influence a government witness, 18 

usc 1503. The appellant was found guilty by a jury on January 30, 

1969 on two counts of a three-count indictment for soening Comes 
feit obligations and guilty as charged on the one-count indictment 

‘of influencing a witness. The appellant was sentenced on March 21, 
1969. 7 


This Court has jurisdiction under Title 26 u.S.code Sec. 


STATEMENT OF THE CASE 


The appellant was charged with passing one counterfeit 
Ten Dollar Federal Reserve Note on February 13, 1968; a second Ten 
Dollar Federal Reserve Note on February 14, 1968; and a third on 
February 16, 1968. 

Subsequently, the appellant was charged with intimidating 
a government witness who’ was scheduled to testify on the uttering 
charges. 

On October 15, 1968, defense counsel moved to consolidate 
the two matters into one trial. The motion was granted without 
opposition. 

Trial commenced on January 23, 1969. The first witness 
for the government was Walter C. Robinson, the witness whom the 
appellant was charged with intimidating. He stated that he received 
a $10 bill from the appellant in exchange for two 5's and that this 
transpired on February 13, 1968, (Tr, p. 6) He testified that’ he 
was subsequently informed that the bill was counterfeit, (Tre Pe 7) 

The witness Robinson then testified to a conversation with 
the appellant concerning the difficulty of passing the bills 
(Tr. pe 11) and provided details on the alleged altercation between 
himself and the appellant, (Tr. Pe 13-15) 

Defense counsel stipulated that the $10 bill in evidence 
was the one received by the witness Robinson and that it was in fact 


counterfeit, (Tre p- 25) 


The govertiment called one Marshall Peyton as a witness. 
He testified that on the evening of February 14, 1968 he was working 
as an attendant at a gasoline station at 3rd and H Streets, N. E., 
that a Cadillac came in, ordered $1.00 worth of gas and paia with a 
$10 bill. (Tr. p. 35-37) The witness then testified that on the 
16th of February he received another $10 bill which he recognized as 
being counterfeit and he refused to accept the bill; that at that 
time he had a conversation with the appellant regarding the bill. 
‘The witness could not state whether the same Cadillac was im the 
‘station on both nights, nor whether the appellant was in the ear on 


‘the 14th of February. (Tr. p. 38-42) 


Counsel for the defense stipulated that the $10 bill re- 
‘ceived on February 14, 1968 was counterfeit. (Tr. p. 47) 

The government called Lawrence Rickard, an employee of the 
20th Century Pool Room at Sth and H Streets, N. E. He stated that 
he received a $10 bill from the appellant on February 16, 1968. 


' (fr. pe 49) He testified that the following day he gave the same 
| 


‘bill to a cab driver. (Tr. p- 62) 


It was stipulated by both trial counsel that the $10 bill 


received by the witness Rickard was counterfeit; that this bill was 
i given to a cab driver, who in turn gave it to the Secret gervice and 
| that the same bill was government exhibit C. (Tx. De 61). 
George William Hoffman, a Secret Service agent, was called 
as an expert witness by the government to testify that the bills in 


evidence were in fact counterfeit. (A matter previously stipulated 


by the defense.) On cross-examination the agent testified that 


between January 21 and the end of February, 1968, 4 total of eleven 
similar bills were recovered in the northeast section of the District 
of Columbia. (Tr. p- 81) 

A curious exchange transpired at poge 81 of the transcript. 
During cross-examination of the Secret Service agent, defense counsel 
asked what the defendant said to him in regard to how the bills came 
into his possession. The objection to this testimony was sustained 
on the basis of the uncertainty as to whether the defendant was 
going to testify. 

Bernard Contee testified for the defense that the witness 
Robinson told him that he had passed a $10 bill to the eredit union 
and, in order to avoid difficulties himself, he told the police that 
he reeeived the bill from the appellant, (Tr. Pe 120-121) 

The government brought out on cross-cexamination that the 
witness Contee had been convicted of violation of the Harrison Nar- 
cotics Act in 1966. At that point, the Court instructed the jury 
that counsel for the defendant called the witness ana vouched for 
his credibility. (Tr. p. 132-134) 

Cardell Newsome testified that he overheard a conversation 
between Walter Robinson and the appellant Williams and that Robinson 
stated that he had received a counterfeit bill, that he had spent 
jt and had had some trouble. (Tr. p- 154) 

The defendant called his brother, Melvin Williams, who 


testified that at the time of the alleged intimidation of the govern- 


ment witness Robinson by the defendant, he, Melvin Williams, arrived 
at the scene in a truck with his brother. (Tr. p.- 182) ainenneee 
ment proffered to the court that the witness testified before the 
Grand Jury that he had arrived at the scene with his rome The 
court then instructed the jury. beginning at page 184 of the Tran- 
script, that the attorney who calls a witness vouches for his credai- 


bility. The court explained to the jury what 2 alleged impeachment 


| 
testimony would be before it was ever heard by the jury. (Tr. p.185- 


186) The @efense had no objection to the court's instruction. 

The court then proceeded to bring out the eonatecencics 
in the testimony. (Tr. p- 186-187) : 
The defense counsel proffered evidence that the government 


witness, RObinson, was an addict. The court directed the defense 


not to inject this element into the case, (Tr. D- 209) The court 


t 
bo instructed the witness. (Tr. p. 211) 

The defense called Eugene Limerick es 2 character witness. 
(Tr. p. 233) He was interrogated principally by the court, (Tx. p- 
'935-236) Counsel for the government asked the witness if he haa 
ever heard that the defendant had been arrested in 1965 for robbery. 
(fr. p- 239) 

Harold E. Cannady was also called as 2 character! witness. 
(Tr. pe 241) The prosecutor then asked the witness if he naé ever 
heard that the defendant had been arrested in 1965 for robbery, in 


'1964 for possession of a (sic) prohibitive weapon, and in 1962 for 


housebreaking. (Tr- p- 243) 


The government re-callea Gerald Evans and brought out that 
he was incarcerated at the time of trial. The government then estab- 
lished that the witness was convicted of mayhem in 1965. (Tr. p- 
246-247) 


The defense eniled Milton Gillispie as a witness. The 


government developed that Mr. Gillispie had been convicted of forgery 


in 1968 and forgery of = Trensury check in 1965. (Tr. pe 253) The 

callec as '2 witness on his own behalf and commenced 
testifying at page 253 of the Transcript. His testimony consisted 
primarily of statements that he was not aware that any of the bills 
were in fact counterfeit. 

The jury returned a verdict of guilty on counts 1 and 3 
and not guilty on ecunt' 2 on the indictment for passing and uttering 
counterfeit obligations of the United States and guilty as indicted 
on the charge of endeavoring to influence a witness, On March 21, 
1969 the court imposed sentences of one to five years on each indict- 
ment, said sentences to run concurrently, 


The appellant was released on parole in August, 1969, 


STATEMENT OF POINTS 


1, It was a denial of due process of law for the trial court to per 
mit the witnesses for the defense to be impeached by the use of prior 


convictions when those convictions bear no Airect relationship to 


veracity. 


2. It was an error for the trial court to instruct the jury after 


impeachment testimony that the attorney who calls 2 witness vouches 


for his credibility. 


SUMMARY OF ARGUMENT 


The trial court permitted the government to impeach the 
credibility of defense witnesses by the use of prior convictions with- 
out any inguiry as to whether these convictions related to veracity. 

The appellant contends that this is 2 denial of due process 
jn that the prejudicial b€feet of the prior convictions eannot be 
jsolatea by the jury and applied only to eredibility. 

This Court has anproved the use of discretion attrial in 
ascertaining whether evidence of prior convictions will be permitted. 
This Court suggested that the standards of Luck v. United States, 121 
U.S. App. D.C., 151, 348 F. 24 763 (1965) be utilized for witnesses 
as well as Gefendants. 

Appellant was prejudiced by the use of prior convictions 
tc impeach defense witnesses, In addition, appellant's prior con~ 
victions were not utilized when he testified. However, prior arrests 

ellant wore brought out when the prosecutor inquired of 
character witnesses. This information coupled with the impeachment 
of threedefense witnesses with prior convictions had a cumulative 
effect on the defense which was highly prejudicial. 

The trial court instructed the jury on two occasions that 
the lawyer who calls a witness vcuches for his cred@ibility. The jury 
was sO instructed immediately after impeachment questions were asked 
of the defense witnesses. In this instruction the trial court told 
the jury that when the defendant's lawyer calls a witness to the 
stand he asks the jury to believe everything that the witness says. 
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This in effect, ~laces the lawyer's credibility in! issue 


before the jury. The jury is asked to equate the credibility of the 
witness with that cf his lawyer. If they reject the testimony of 
| 


the witness, the credibility of the lawyer is also affected. 


A lawyer has a duty not to suborn perjury; he must not 


s>yidence if he has reason to believe it is faise. He must 
a witness on the stand that he knows will lie. But, he can 
not know if a witness is telling the truth. Trial lawyers are fre- 
quently surprised at the testimony which is elicited from a witness 


he has called to the stand. How then can be “vouch" for the truth 


| 
It is submitted that the effects of permitting unqualified 


or falsity of his testimony? 


impeachment of three defense witnesses and then to have the jury 
informed that counsel vouched for the testimony of his witnesses wes 
highly prejudicial to the appellant and was 2 denial of duel process 


of law. 


Is there a denini of due process of law in the attempted 
impeachment of witnesses for the defendant by the use of prior con- 
victions when those prior convictions had no direct relationship to 
veracity? 


Counsel for the defendant called one Bernard Contee as 
witness and his record of = 1966 conviction under the Harrison Nar- 
cotics Act was brought out by the government on cross-examination. 
(Tr. p- 132) There was no inquiry under the standards set forth in 

uck v. United States, 121 U-S. Aop. D.C. 151 348 #. 2a 763 (1965) 
and Gordon v. Unitud States, 127 U.S. App. D.C. 343, 383 F. 2d 
(1967) and the government wis vormittead to utilize all availsble 
information without the exercis: of any discretion by the trial court. 
The court 2)so permitted the government to interrogate 
Gernld Evans concerning = 1965 conviction for mayhem (Tr. p- 246) ; 
and Milton Gillisviec for 2 1968 forgery conviction and a 1965 for- 
gery conviction. (Tr. p- 253) 
Appeliant contends thit this is 2 deni2l of due process 


under the standards 2s set forth in Bruton v- United States, 391 U.S. 


123, 20 L. Ed. 24 476 (1963). Bruton concerned the use of a co- 


defendant's confession with limiting instructions by the court and 

it was held that the vrejudicial effect is sO great that the instruc- 
tions would not necess2rily preclude the jury from considering this 
evidence: or, in the words of Mr. Justice Jackson in his concurring 
opinion in Krulevitch v. United States, 336 U.S. 440, 453, 983 L. 
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Ba. 790. 799, “The naive assumetion that prejudicial effects) can be 


overcome by instructions to the jury... all practicing lawyers know 
| 


> be unmitigated fiction...” 
A similar situation is presented here when & witness is 
enlled for the defendant, 2 witness who is knowledgable as to certain 


erucial events. He testifies ana then his criminal record is brought 


before the jury, presumably so that they can judge if his prior con- 


viction would establish that his verncity is poor. Obviously, if 
the witness h2s @ prior conviction for perjury his veracity would be 


highly suspect; but how does 2 prior conviction for viclation of the 


Harrison Narcotics Act or for mayhem affect a person's ability tc 


tell the truth? 


This Court aid not reach the constitutional question in 


Weaver v. United States, 133 U.S. App- D.C. 66, 408 F. 2a 1269 (1969) 


but stated: 


..eThat law [D.c. Code Sec. 14-305] in terms 
limits the purpose of admitting prior convictions 
to effect upon credibility, and it is as a neces- 
sary consequence of that statutory limitation that 
there has been 2 rigid judicial definition and en- 
forcement of a duty upon the trial judge to give! 
careful and complete instructions to the jurors | 
that they must not consider the evidence as bear- 
ing upon guilt. If the psychological foundations 
for that instruction are inadequate, as the Supreme 
court finds them to be in the circumstances of 
Bruton, then the constitutional status of the | 
statute has perhaps been beclouded. (emphasis 
Supplied) 408 F. 2d 1269 at 1273 


In the 16th century, the common law rule prohibited any 


“person who had been convicted of an infamous crime from testifying 
| 


2S) witness 2/ This rule has been modified by stitute in this 
jurisdiction in that a verson with 2 vrior ccnvicticn is no longer 
“incompetent to testify” .2/ 

Is this not simply 2 modification of the common law prohi- 
bition, rather than 2 license to introduce all evidence of pricr 


convictions? The very words of the statute nrovide for discretion 


and impose the condition that it must affect his credibility. 


This Court strated in Luck that "The trial court is not 


to allow imneachment by prior convictions every time a defen- 


In the trial of this matter, the trial court seemed com- 
pelled to permit the attempted impeachment of three defense witnesses. 
No diseretionary standards were applied. 

This Court presented the same issue in Gordon v. United 
States, supra, by suggesting the exclusion of “those convictions 
which have no direct bearing on veracity..." 

The prior decisions of this court apply primarily to the 
necusea@, except for Davis v- United States, 133 U.S. App. D.C. 167, 
409 F. 24 453 (1969) wherein this Court approved the discretion used 


by the trial court in nermitting the use of »rior convictions for 


Wigmore on Evidence. Sec. 519, page 608. 


Title 14-305 D.c. Code (1967 Ed.) “A person is not incompetent 
to testify in cither civil or criminal proceedings by reason of 
his having been convicted of a crime. The fact of conviction 
may be given into evidence to affect. his credibility as @ wit- 
ness..." 


Luck, supra, 2t p- 156. 


cross-examination of the complaining witness. 
I 


the trial court permitted inquiry concerning} prior 


cenvietions for robbiury. burglary ane 2 theft, ancl excludt@? in- 


ye 


quiry concerning three assault and one rape conviction. 


Davis did state, however, that the prior conviction im- 
neachment of 211 witnesses is governed by the same statute tio which 


an Sf E 
£.2/ Appellant asserts that the standards of 


should have been utilized in this case. 
It is asserted that the cumulative effect of the unre- 
| 


strained impeachment of three defense witnesses by use cf rrior con- 
victions, along with the information imparted to the jury through 


! i 
two character witnesses that the appellant had been arrested for 


chree felonies, so prejudiced the jury that there was 2 denial of 


due process. It would strain credulity tc suggest that the jury 


| 
could consider the evidence of all of these convictions and, arrests 


As pertaining only to veracity and that this highly prejudicial in- 
formation would not affect their Aeliberations on guilt or innocence 
as the Supreme Court stated in Bruton, supre. 

There are some contexts in which the risk 
that the jury will not, or cannot, follow in- 
structions is sc great, and the consequences 
of failure so vital to the defendant, that the 


ee 
4/ 409 F. 2c at p- 456 


5/ Id at 456 


ana human limitations cannot be ignored. 
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Tm - ori 


Jia) oe Kenemiesetesl: ial 2oes the attorney for the 
vouch for the credibility of a witness called by the defendant; 
if not, does the court's instruction to the jury after impeachment 
testimony place the defense attorney's credibility in issue before 
the jury? 


A question closely related to the question presented in 
I nbove arose at trial when the Aefendant called Bernard Contee to 
testify for the a@efense. On cross-examination the government brought 
out that Mr. Contee had previously been convicted under the Harrison 
Narcotics Act, whereupon immediately the trial judge instructed the 
jury in the following manner: 


...When defendant's counsel called this wit- 
ness to the stand to testify on behalf of the 
defendant in this case, as a defense witness, the 
attorney for the defendant vouched for his credi- 
bility. In other words, he represented to the 
jury and myself and counsel for the government 
that he would like you to believe everything that 
this witness has told the jury, both on direct 
exomination andj on cross-examination. That is 
the effect of calling 2 witness to the stana.&/ 


A lawyer who calls a witness does vouch for the witness' 


credibility, but not, it is asserted, in the manner or degree as 


6/ Transcript, page 132 


instructed by the court. 


Is it not more accurate to state that a Lawyer has a duty 


subern derjury mo net co put A witness on the stand when he 


knows © é eason tc believe that the witness will testify falsely. 
The lawyer must not present evidence when other sources indicate that 
this evidence is false or misleading. But, he dces not otherwise 


youch for the credibility of a witness. To ao so places thé lawyer's 
| 
era@ibility in issue before the jury and if the court or jury chooses 


to Aisbelieve the witness, or if 4 witness is shown to have committed 


nerjury, then the lawyer may be disbelieved in all else he says. 
| 


This is particularly true when witness to many events Cr 


conversations takes place in jail, pool rooms, oF in other areas 


where the cbservers are rarely considere@ pillars of veracity. Under 


‘these circumstances, the above-cited instruction would place the 


attorney for the defendant on notice that in calling 2 witness with 


2 prior conviction his own ere@ibility or his professional reput2 


placed in issue before the jury. 
Credibility of the witness — not credibility of the 


lawyer — is for the jury to decide. 


| 
The court gave 2 similar instruction after Melvin Williams 


was called to the stand by ense; however, this instruction 
‘went even further than the prior instruction. 
I told you before the luncheon recess, when 
a witness is called to the stane by either side, 
that party, the attorney youches for the credibil- 
ity of the witness he represents to the Court he 
wants to believe the witness. So when the defen- 
dant placed this witness on the stand, Melvin | 
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Willinms. the brother cf the defendant, 
: er eh 2 finictlimt in cffect Sr LO 


even though he didn't use this language, “We want 
you to believe what this witness has to say." 


Now, counsel for the Government in cross- 
examining this’ witness wants to try to impeach him. 
That means he wants to show at the hearing before 
the Gran’ Jury, which I think was in September 1968, 
he wants tc show the jury that this witness allegedly 
made 2 statement or statements before the Grand 
Jury that in some respect impeaches or contradicts 
what he said on the stand in direct examination. 


Now. the question will be presented to you 
for what SUrnese may you receive this evidence if 
you determine he dic make a contradictory state- 
ment to the Grand Jury, ether than what he said on 
the stand. It only goes to his credibility “s 2 
witness on the theory if 2 witness says one thing 
on the stan@ tnd says something on another occasion, 
the jury has 2 right to evaluate his testimeny and 
give it such credence as you think it is entitled 
to receive. 


You must decide what was the nature of 
the so-crlle? impeaching testimony, was it sub- 
stantial impeachment, what were the circumstances, 
all of these things you have to decide but you 
are not to decid. because he testified to one 
thing before the Grand Jury, therefore, he tolé 
the truth befcre the Grand Jury and is not telling 
the <ruth now. That is not the purpose of it. 

Are not to receive it as indicating he told 
truth before the Grand Jury and didn't tell 
truth today. 


It only goes to his credibility as a 

you may elect to believe him even 

an impeaching statement if you wish 
It is entirely up to you. (Tr. p- 185-186) 


In nd@ition, this instruction was given >rier to the im- 


peachment testimony being heare by the jury- (Tr. p. 182-185) 


It is therefore assertec that the trial judge effectively 


destroye@ the credibility of this witness by highlighting certain 
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@ Giserersencies in his testimony before the Grane@ Jury, before 
| 


the petit jury ever heard what the testimony was. 

ecunsel shouk? 
required to vouch for the credibility of a witness. He only repre- 
scents that he is not knowingly presenting tainted 
there is ~ vast difference, particularly to a jury if they evaluate 
the credibility of a witness and equate his veracity with that of the 


fefense counsel. Consider the plight of the lawyer in his summation 


when 2 jury has rejecte? the credibility of his star witnegs after 
3 3 Y 


being told by the court that the lawyer vouched for his credibility. 
| 
His argument is for naught. 


This Court suggested in Davis v- United States, 409 F. 2d 


453, 456, that residents of the inner city may be reluctant to report 
crimes and p< ible public airing of their criminal records would 
compound these difficulties. 


Counsel for defendant hes enough difficulty in locating 


‘witnesses. If it is known that these witnesses from the inner city, 


‘or, brought over from the District jail, as Mr. contee was,; will have 
‘their records exposed, they woulda be most reluctant to testify. 
The Mo@el Code of Evidence nrovides that only convictions 
{ 


of crimes involving dishonesty or false statements me »jusead to 


immench the credibility of 2 Wenessee 


should exercise Giscretion anc utilize only 


3 


conduct “which reflects adversely on 2 man's honesty 
¢ / 


rity". 


The only limiting instruction which is necessary oF 


a 


missible should be the standardized instruction, as follows: 


2 witness may be discredited 
or immenched by showing that he has been convicted 


of 2 crime. A witness' prior criminal conviction 
is ndmitte? into evidence solely for your considcer- 
ation in evriuating his credibility as 4 witness. 
You mny consider his prior conviction cnly in con-~ 
nection with your evaluation of the credence to be 
given the withess' present testimony in court. 


The rrejuaicini effects of the nrior convictions of the 
witnesses was compounced by testimony of the arrest record of the 
amapellant which was brought before the jury through cross-examina- 
tion of two character witnesses. Eugene Limerick was asked if he 

shat the defendant was arrested for robbery in 1965. 
Harold Cannady was as if haa heard that the defen- 
arrested for robbery in 1965, nossession of a prohibitive 
wearon in 1964 an@ housebreaking in 1962. (Tr. pe 243) 


Consider the effect of this information on the jury after 


Gordon v. United States, 127 U.S. App ; 383 F. 2d 1936 
(1967) 


Criminal Jury Instructions for the District of Cclumbi2, 
Instruction No. 21. Junior Bar Section (1966) 
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hearing that four defense witnesses had criminal records. The pess- 
| 
ibility of a fair and impartial verdict is extremely remote. 


Theretore, for the reasons stated, it is respectfully 


asserted that this conviction should be reversed. 


J. Gordon Forester, Jr. 

1750 Pennsylvanir Avenue, N. W. 
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Attorney for Appellant 
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